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Claims 1-4 and 6-16 are rejected under 35 USC 102 as 
anticipated by Linden and Claim 5 is rejected under 35 USC 
103 as unpatentable over Linden in view of Shaylor. 

The invention is a dynamic compiler, compiling method, 
computer, storage medium and support program for optimizing 
a program during compiling. The compiling invention 

performs a dynamic analysis during execution to determine 
whether the execution speed of the program can be increased 
by fixing, in a specific state, a parameter for a 
predetermined command in the program and then employs the 
results of the analysis to generate a path along which the 
parameter of the predetermined command is fixed in the 
specific state. Since the invention generates the path 
along which the parameter will be fixed in the specific 
state, it provides for dynamic specialization in the 
instances when the call method cannot be specified at a 
location whereat the method call is to be issued. 

The Linden patent publication is directed to a dynamic 
compiler and method in which code is translated to run on a 
target machine that is different from the machine for which 
the code was developed. Under the Linden teachings, the 
intent and purpose of original instructions in the code are 
evaluated and new instructions are generated to arrive at 
the same result on the target machine. Linden says, at 
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paragraph [[0041]], that the method provides "an 
interpolation from the source instructions to the 
equivalent results to be achieved by the target processor, 
independent of the operations specified by the source 
instructions". Linden creates new instructions for the 
target device "independent of operations specified by the 
source instructions" whereas the present invention uses the 
"predetermined command in said program" but dynamically 
generates a path along which a parameter for the command is 
fixed in a specific state. 

The language of Claims 1-4 and 7-16 expressly recite 
determining whether the execution speed can be increased by 
fixing a parameter for a predetermined command in a 
specific state and dynamically generating a path along 
which that parameter is fixed in that state. Linden does 
not look: at a parameter of a predetermined command; rather, 
Linden looks are intent and purpose of instructions. 
Further, Linden does not dynamically create a path along 
which a parameter of a predetermined command is fixed in a 
specific state. Linden teaches translating an instruction 
sequence into another sequence where the result is always a 
constant (paragraph [[0038]]), but that is not the same as 
or suggestive of dynamically creating a path along which a 
parameter of a predetermined command is fixed in a specific 
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state. Applicants reiterate that Linden is not maintaining 
a predetermined command, is not determining a parameter for 
a predetermined command, and. is not dynamically creating a 
path along which a parameter of a predetermined command is 

fixed in a state. 

The Examiner has argued that "Linden clearly discloses 
optimizing the source program by generating an (sic) new 
instruction for the source instruction where the result is 
always a constant, for example by eliminating certain 
operations". Applicants respectfully assert that 

eliminating operations is not claimed. Applicants further 
assert that eliminating operations is not the same as the 
claimed step of determining whether execution speed can be 
increased by fixing a parameter for a command of the 
program in a specific state. Finally, Applicants assert 
that Linden's step for making a xesult a constant does not 
anticipate fixing a variable parameter. 

Applicants further note that there is no teaching in 
Linden which anticipates the claim language of "obtaining 
statistical data for the appearance frequency of each 
available state" as is expressly claimed in Claims 2-4, 8- 
9, 11-12, 14 and 16. In rejecting those claims, as well as 
the other dependent claims, the Examiner lists terms used 
in the Linden reference (e.g., "instruction sequence, 
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result, constant. Registers, optimization step 44, 
optimized instruction stream" on page 6 of the Final 
Office Action, but the Examiner does not explain how 
Linden's use of those terms anticipates the claim language. 
Applicants contend that the Examiner' s duty to apply 
teachings of the cited art to the claims in order to 
establish anticipation, and not to simply list terms from 
the reference. 

It is well established under U. S. Patent Law that, 
anticipation under 35 USC 102 is established only when a 
single prior art reference discloses each and every element 
of a claimed invention. See: In re Schreiber , 128 F. 3d 
1473, 1477, 44 USPQZd 1429, 1431 (Fed. Cir. 1997); In re 
Paulsen , 30 F. 3d 1475, 1478-1479, 31 USPQ2d 1671, 1673 
(Fed. Cir. 1994); In re Spada , 911 F. 2d 705, 708, 15 
USPQ2d 1655, 1657 (Fed. Cir. 1990) and RCA Corp. v. Applied 
Digital Data Sys. Inc. , 730 F. 2d 1440, 1444, 221 USPQ 385, 
388 (Fed. Cir. 1984) . Since the Examiner has not 

established that the Linden patent teaches steps or means 
for translating and optimizing a program comprising steps 
of performing a dynamic analysis during execution to 
determine whether the execution speed of said program can 
be increased by fixing, in a specific state, a parameter 
for a predetermined command in said program; employing 

4 

PAGE 7/8 * RCVD AT 10/25/2008 3:47:42 PM [Eastern Daylight Time] * SVR:USPTO-EFXRF-6/35 * DNI8:2738300 * C8ID:9149621973 * DURATION (mm-ss): 03-02 



Oct 25 06 03:55p RNNE V . DOUGHERTY 9149621973 p. 8 

10/085,455 

results of an analysis for the generation, in said program 
being compiled, of a path along which said parameter of 
said predetermined command is fixed in said specific state, 
or obtaining statistical data for appearance frequency for 
each available state and using that statistical data for 
dynamically generating a path along which the parameter of 
a particular command is fixed in that state, it cannot be 
maintained that Linden anticipates the invention as set 
forth in the independent claims, Claims 1, 3, 7, 10, 11, 
and 13-16, or the claims which depend therefrom and add 
further limitations thereto. Since the Linden patent 
publication does not teach the means and steps as claimed, 
it cannot be maintained that Linden anticipates the 
invention. 
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